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Title  7— AGRICULTURE 

Chapter  I — Consumer  and  Marketing 

Service  (Standards,  Inspections, 

Marketing  Practices),  Department  of 

Agriculture 

SUBCHAPTER  K— FEDERAL  SEED  ACT 

PART  20T— FEDERAL  SEED  ACT 
REGULATIONS 

PART  202— FEDERAL  SEED  ACT 
RULES  OF  PRACTICE 

Miscellaneous  Amendments 

Statement  of  considerations.  The  Fed¬ 
eral  Seed  Act  (7  U£.C.  1551  et  seq.)  and 
the  rules  and  regulations  thereunder 
contain,  in  part,  provisions  for  cease  and 
desist  proceedings.  The  rules  of  practice 
(7  CFR  201.151-201.154)  for  such  pro¬ 
ceedings  have  not  been  amended  since 
1940.  As  a  result  they  have  become  out¬ 
dated  and  do  not  conform  with  the  rules 
of  practice  imder  other  statutes  admin¬ 
istered  by  the  U.S.  Department  of 
Agriculture. 

On  March  18,  1970,  there  was  pub¬ 
lished  in  the  Federal  Register  (35  F.R. 
4734)  a  notice  of  rule  making  and  hear¬ 
ing  with  respect  to  proposed  amend¬ 
ments  to  the  rules  of  practice  (7  CFR 
201.151  et  seq.)  imder  the  Act.  The  pro¬ 
posals  for  amendments  were  primarily 
for  the  purpose  of  updating  the  rules  of 
practice  for  cease  and  desist  proceedings. 
However,  proposed  rules  of  practice  for 
other  proceedings  under  the  Act  also  were 
included  in  the  notice. 

Approximately  500  copies  of  the  notice 
of  proposed  rule  making  were  sent  to 
State  seed  officials  and  members  of  the 
seed  trade.  A  public  hearing  was  held  on 
April  20, 1970,  in  Washington,  D.C.  Writ¬ 
ten  comments  were  permitted  until 
May  20,  1970. 

No  written  comments  were  received. 
Only  two  persons  submitted  comments  at 
the  public  hearing,  one  representing  the 
seed  trade  and  one  representing  the  De¬ 
partment.  The  applicable  comments 
made  by  the  seed  trade  representative 
pertained  principally  to  the  time  allowed 
for  answers  during  the  proceedings.  The 
comments  made  by  a  representative  of 
the  Department  were  concerned  princi¬ 
pally  with  substitution  of  terminology 
for  the  use  of  “Secretary”  in  the  rules. 

The  rules  set  forth  below  are  the  same 
as  those  proposed  in  the  rule-making  and 
hearing  except  for  changes  made  pursu¬ 
ant  to  comments  received  and  except  for 
inclusion  in  §  202.42  of  a  reference  to  the 
policy  for  publication  of  notices  concern¬ 
ing  settlement  of  court  cases  which  was 
proposed  by  the  Consumer  and  Market¬ 
ing  Service  at  the  public  hearing  on  this 
matter. 

It  does  not  appear  that  further  public 
participation  in  the  rule-making  proce¬ 
dure  would  make  additional  information 
available  to  the  Department  on  the 
changes. 

Therefore  under  the  provisions  of  5 
U.S.C.  553  it  is  found  that  further  notice 
and  other  public  rule-making  procedure 


with  respect  to  this  document  are 
unnecessary. 

After  consideration  of  all  relevant 
matters,  including  those  presented  at  the 
hearing  and  in  writing  pursuant  to  said 
notice  and  under  authority  of  section 
402  of  the  Federal  Seed  Act,  Part  201  of 
Title  7,  Code  of  Federal  Regulations,  is 
amended  by  deleting  §§  201.151  through 
201.159  and  §  201.231  and  a  new  Part  202 


is  issued 

Sec. 

to  read  as  follows: 

Subpart  A — General 

202.1 

Meaning  of  words. 

202.2 

Definitions. 

202.3 

Institution  of  proceedings. 

202.4 

Status  of  applicant. 

Subpart  B — Rules  Applicable  to  Cease  and  Desist 
Proceedings 

202.10 

Institution  of  proceeding;  docket 
number. 

202.11 

Complaint. 

202.11-1 

Piling  and  service. 

202.11-2 

Contents. 

202.11-3 

Amendments. 

202.12 

Answer. 

202.12-1 

Filing  and  service. 

202.12-2 

Contents. 

202.12-3 

Failure  to  file. 

202.13 

Consent  orders. 

202.14 

Examiners. 

202.14-1 

Assignment. 

202.14-2 

Disqualification  of  Examiner. 

202.14-3 

Conduct. 

202.14-4 

Powers. 

202.14-5 

Who  may  act  in  the  absence  of  the 
Examiner. 

202.15 

Prehearing  conferences. 

202.16 

Motions  and  requests. 

202.16-1 

General. 

202.16-2 

Motions  entertained. 

202.16-3' 

Contents. 

202.16-4 

Answers  to  motions  and  requests. 

202.16-5 

Certification  to  Secretary. 

202.17 

Procedure  upon  failure  to  request 
oral  hearing  or  waiver  of  oral 
hearing. 

202.17-1 

General. 

202.17-2 

Exceptions  to  Examiner’s  Recom¬ 
mended  Decision. 

202.17-3 

Pinal  order. 

202.18 

Procedure  upon  admission  of  facts. 

202.18-1 

General. 

202.18-2 

Exceptions  to  Examiner’s  Recom¬ 
mended  Decision. 

202.18-3 

Final  order. 

202.19 

Procedure  upon  request  for  an  oral 
hearing. 

202.19-1 

Time  and  place  of  hearing. 

202.19-2 

Appearances. 

202.19-3 

Order  of  proceeding. 

202.19-4 

Evidence. 

202.19-6 

Transcripts. 

202.19-6 

Proposed  findings  of  fact,  conclu¬ 
sions,  and  order. 

202.19-7 

Examiner’s  Recommended  Deci¬ 
sion. 

202.19-8 

Exceptions:  objections;  request  for 
oral  argument. 

202.19-9 

Final  order. 

202.20 

Depositions. 

202.21 

Subpenas. 

202.22 

Fees  of  witnesses. 

202.23 

Argument  before  the  Secretary. 

202.23-1 

Request  for  oral  argument;  waiver. 

202.23-2 

Briefs. 

202.23-3 

Scope  of  argument. 

202.24 

Ex  parte  discussion. 

202.25 

Petitions  for  reopening  hearing; 
for  rehearing  or  reargument  of 
proceeding;  or  for  reconsidera¬ 
tions  of  order. 

202.25-1 

Petition  requisite. 

202.25-2 

Procedure  for  disposition  of  peti¬ 
tions. 

Sec. 

202.26  Filing  documents. 

202.27  Service. 

202.28  Computation  of  time. 

202.29  Extension  of  time. 

Subpart  C — Rules  Applicable  to  Other 
Proceedings 

202.40  Proceedings  prior  to  reporting  for 

criminal  prosecution. 

202.41  Notice  and  hearing  prior  to  pro¬ 

mulgation  of  rules  and  regula¬ 
tions. 

202.42  Publication  of  Judgments,  settle¬ 

ments,  and  orders. 

202.43  Proceedings  under  section  302(a) 

to  show  cause  why  seed  or 

screenings  should  be  admitted 
Into  the  United  States. 

202.44  Proceedings  under  section  305(b) 

to  determine  whether  foreign  al¬ 
falfa  or  red  clover  seed  Is  not 
adapted  for  general  agricultural 
use  in  the  United  States. 
Authority;  The  provisions  of  this  art  202 
issued  under  secs.  302,  305,  402,  408,  409,  413, 
414,  53  SUt.  1275,  as  amended;  7  U.S.C.  1582, 
1585,  1592,  1598,  1599,  1603,  1604. 

Subpart  A — General 
§202.1  Meaning  of  words. 

As  used  in  this  part,  words  in  the  sin¬ 
gular  form  shall  be  deemed  to  import 
the  plural,  and  vice  versa,  as  the  case 
may  require. 

§  202.2  Definitions. 

For  the  purposes  of  this  part,  the  fol¬ 
lowing  terms  shall  be  construed,  respec¬ 
tively,  to  mean: 

(a)  The  term  “Act”  means  the  Fed¬ 
eral  Seed  Act,  approved  August  9,  1939 
(53  Stat.  1275,  7  U.S.C.  1551  et  seq.)  and 
any  legislation  amendatory  thereof. 

(b)  “Complaint”  means  any  formal 
complaint  and  notice  of  hearing  or  other 
document  by  virtue  of  which  a  proceed¬ 
ing  under  the  Act  is  instituted. 

(c)  “Complainant”  means  the  party 
upon  whose  complaint  the  proceeding  is 
instituted. 

(d)  "Decision  and  Order”  includes  the 
Secretary’s  findings,  conclusions,  order, 
and  rulings  on  motions,  exceptions, 
statements  of  objections,  and  proposed 
findings,  conclusions  and  orders  sub¬ 
mitted  by  the  parties  not  theretofore 
ruled  upon. 

(e)  “Director”  means  the  Dii'ector  of 
the  Grain  Division,  Consumer  and  Mar¬ 
keting  Service,  U.S.  Department  of  Agri¬ 
culture,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  is 
delegated  to  act  in  his  stead. 

(f)  “Examiner”  means  an  Examiner 
in  the  Office  of  Hearing  Examiners,  U.S. 
Doiartment  of  Agriculture. 

(g)  “Examiner’s  Recommended  De¬ 
cision”  means  the  Examiner’s  report  to 
the  Secretary  consisting  of  the  proposed: 
(1)  Findings  of  facts  and  conclusions 
with  respect  to  all  material  Issues  of 
fact,  law  or  discretion,  as  well  as  the 
reasons  or  basis  for  such  conclusions 
and  (2)  order. 

(h)  ’The  term  “hearing”  means  that 
part  of  a  proceeding  which  Involves  the 
submission  of  evidence  and  means  either 
an  oral  or  written  hearing. 
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(1)  “Hearing  Clerk”  means  the  Hear¬ 
ing  Clerk,  U.S.  Department  of  Agricul¬ 
ture,  Washington,  D.C.  20250. 

(j)  The  term  “person”  includes  any 
Individual,  partnership,  corporation, 
company,  society,  association,  receiver, 
or  trustee. 

(k)  The  term  “regulations”  means  the 
regulations  promulgated  pursuant  to  the 
Act  (7CFRPart  201). 

(l)  “Respondent”  means  the  party 
proceeded  against. 

(m)  “Secretary”  means  the  Secretary 
of  Agriculture  of  the  United  States,  or 
any  officer  or  employee  of  the  UJS.  De¬ 
partment  of  Agriculture  to  whom  au¬ 
thority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  his  stead,  including 
the  Judicial  Officer. 

§  202.3  Institution  of  proceedings. 

Any  person  having  information  of 
any  violation  of  the  Act  or  of  any  of  the 
regulations  promulgated  thereunder  may 
hie  with  the  Director  an  application  re¬ 
questing  the  institution  of  such  proceed¬ 
ings  as  may  be  authorized  under  the  Act. 
Such  application  shall  be  in  writing, 
signed  by  or  on  behalf  of  the  applicant, 
and  shall  contain  a  short  and  simple 
statement  of  the  facts  constituting  the 
alleged  violation  and  the  name  and  ad¬ 
dress  of  the  applicant  and  the  party 
complained  of.  If,  after  investigation  of 
the  matters  complained  of  in  the  appli¬ 
cation  or  after  investigation  made  on 
his  own  motion,  the  Director  has  reason 
to  believe  that  any  person  has  violated 
or  is  violating  any  of  the  provisions  of 
the  Act  or  the  regulations  made  and  pro¬ 
mulgated  thereunder,  he  may  institute 
such  proceedings  as  may  be  authorized 
by  the  Act. 

§  202.4  Status  of  applicant. 

The  person  filing  an  application  shall 
not  be  a  party  to  any  proceeding  which 
may  be  instituted  under  the  Act,  unless 
he  be  permitted  by  the  Secretary  or  by 
the  Examiner  to  intervene  therein.  The 
Director  shall  not  be  required  to  divulge 
the  name  of  the  applicant  and  such  per¬ 
son  will  have  no  legal  status  in  the 
proceeding  which  may  be  instituted,  ex¬ 
cept  where  allowed  to  intervene  or  as 
such  person  may  be  called  as  a  witness. 
At  any  time  after  the  institution  of  the 
proceeding,  and  before  it  has  been  sub¬ 
mitted  to  the  Secretary  for  final  consid¬ 
eration,  the  Secretary  or  the  Examiner 
may,,  upon  petition  in  writing  and  upon 
good  cause  shown,  permit  any  person  to 
Intervene. 

Subpart  B — Rules  Applicable  to  Cease 
and  Desist  Proceedings 

§  202.10  Institution  of  proceedings; 
docket  number. 

(a)  A  cease  and  desist  proceeding 
under  section  409  of  the  Act  (7  U.S.C. 
1599)  is  instituted  upon  the  issuance  by 
the  Director  of  a  complaint  and  the 
filing  of  such  document  with  the  Hearing 
Clerk. 

(b)  Each  such  proceeding,  immedi¬ 
ately  following  its  institution,  shall  be 
assigned  a  docket  number  by  the  Hear¬ 


ing  Clerk  and  thereafter  the  proceeding 
shall  be  referred  to  by  such  number. 

§  202.11  Complaint. 

§  202.1 1-1  Filing  and  service. 

If  the  Director  has  reason  to  believe 
that  any  person  has  violated  or  is  violat¬ 
ing  any  of  the  provisions  of  the  Act  or 
the  regulations  issued  or  promulgated 
thereimder,  a  complaint  may  be  filed 
with  the  Hearing  Clerk,  a  copy  of  which 
shall  be  served  upon  each  respondent  as 
provided  in  §  202.27. 

§  202.11—2  Contents. 

The  complaint  shall  set  forth  briefly 
the  natm-e  of  the  violation  or  violations, 
including  allegations  of  fact  which  con¬ 
stitute  a  basis  for  the  proceeding,  and 
designate  a  time  and  place  for  a  hearing 
in  the  matter  which  shall  be  at  least  30 
days  after  the  date  of  the  service  of  the 
complaint  upon  the  respondent. 

§  202.11—3  Amendments. 

At  any  time  prior  to  the  close  of  the 
hearing,  the  complaint  may  be  amended; 
but,  in  case  of  an  amendment  adding 
new  provisions,  the  hearing  shall,  on  the 
request  of  the  respondent,  be  adjourned 
for  a  F>eriod  not  exceeding  15  days. 

§  202.12  Answer. 

§202.12—1  Filing  and  service. 

The  respondent  shall  file,  within  20 
days  after  service  of  the  complaint  upon 
the  respondent,  an  answer  to  the  allega¬ 
tions  of  the  complaint,  with  the  Hearing 
Clerk,  signed  by  the  respondent  or  his 
attorney. 

§  202.12—2  Contents. 

The  answer  shall: 

(a)  Contain  a  concise  statement  of 
the  facts  which  constitute  the  grounds 
of  defense,  and  shall  specifically  admit, 
deny,  or  explain  each  of  the  allegations 
of  the  complaint,  unless  the  respondent 
is  without  knowledge,  in  which  case  the 
answer  shall  so  state; 

(b)  State  that  the  respondent  admits 
all  of  the  facts  alleged  in  the  complaint; 
or 

(c)  State  that  the  respondent  admits 
the  jurisdictional  allegations  of  the  com¬ 
plaint  and  neither  admits  nor  denies  the 
remaining  allegations  and  consents  to 
the  Issuance  of  a  specified  order  without 
further  procedure.  The  answer  may,  in 
addition,  request  an  oral  hearing  or  may 
contain  an  express  waiver  of  hearing. 

§  202.12—3  Failure  to  file. 

Failure  to  file  an  answer  to,  or  plead 
specifically  to,  any  allegation  of  the 
complaint,  except  as  provided  in  §  201.- 
12-2(c).  shall  constitute  an  admission 
of  such  allegation. 

§  202.13  Cxmsent  orders. 

At  any  time  after  the  institution  of  a 
proceeding,  the  respondent  may  file  an 
answer  or  amended  answer  consenting  to 
an  order  as  set  forth  in  §  202.12-2(c). 
Within  15  days  after  service  of  such  an 
answer,  the  complainant  shall  file  its 
recommendation.  If  the  complainant  rec¬ 
ommends  that  the  order  consented  to  by 


respondent  be  issued,  the  Secretary  may, 
in  his  discretion,  enter  such  order  which 
shall  have  the  same  force  and  effect  as 
other  orders  issued  hereunder  and  shall 
be  served  upon  the  parties  in  the  manner 
provided  in  §  202.27. 

§  202.14  Examiners. 

§  202.14—1  Assignment. 

No  examiner  shall  serve  in  any  pro¬ 
ceeding  if  he:  (a)  Has  any  pecu¬ 
niary  interest  in  any  matter  or  busi¬ 
ness  involved  in  the  proceeding;  (b)  Is 
related  within  the  third  degree  by  blood 
or  marriage  to  any  party  to  the  proceed¬ 
ing;  or  (c)  has  participated  in  the  inves¬ 
tigation  preceding  the  institution  of  the 
proceeding  or  in  the  determination  that 
it  should  be  instituted  or  in  the  prepara¬ 
tion  of  the  complaint  or  in  the  devel¬ 
opment  of  the  eiddence  to  be  introduced 
therein. 

§  202.14—2  Disqualification  of  Exam¬ 
iner. 

(a)  Any  party  may,  by  motion  made 
to  the  Examiner,  request  that  the 
Examiner  disqualify  himself  and  with¬ 
draw  from  the  proceeding.  The  Examiner 
may  then  either  rule  upon  or  certify  the 
motion  to  the  Secretary,  but  not  both. 

(b)  An  Ebcaminer  shall  withdraw  from 
any  proceeding  in  which  he  deems  him¬ 
self  disqualified  for  any  reason. 

§  202.14—3  Conduct. 

The  Examiner  shall  conduct  the  pro¬ 
ceeding  in  a  fair  and  impartial  manner, 
and  save  to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as  au¬ 
thorized  by  law,  he  shall  not  consult  any 
person  or  party  on  any  fact  in  issue 
unless  upon  notice  and  opportunity  for 
ail  parties  to  participate. 

§  202.14—4  Powers. 

Subject  to  review  by  the  Secretary  as 
provided  elsewhere  in  this  part,  the 
Examiner,  in  any  proceeding  assigned  to 
him,  shall  have  power  to: 

(a)  Rule  upon  motions  and  requests; 

(b)  Set  the  time  and  place  of  hearing, 
adjourn  the  hearing  from  time  to  time, 
and  change  the  time  and  place  of 
hearing; 

(c)  Administer  oaths  and  affiimations 
and  take  affidavits; 

(d)  Issue  subpenas  requiring  the  at¬ 
tendance  and  testimony  of  witnesses  and 
the  production  of  books,  contracts, 
papers,  and  other  documentary  evidence; 

(e)  Summon  and  examine  witnesses 
and  receive  evidence; 

(f )  Take  or  order  the  taking  of  depo¬ 
sitions; 

(g)  Admit  or  exclude  evidence; 

(h)  Hear  oral  argument  on  facts  or 
law;  and 

(i)  Do  all  acts  and  take  all  measures 
necessary  for  the  maintenance  of  order 
at  the  hearing  and  for  the  efficient,  fair 
and  impartial  conduct  of  the  proceeding. 

§  202.14—5  Who  may  act  in  the  absence 
of  the  Examiner. 

In  case  of  the  absence  of  the  Examiner 
or  his  inability  to  act:  (a)  the  powers  and 
duties  to  be  performed  by  him  tmder  this 
part  in  connection  with  a  proceeding 
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assigned  to  him  may,  without  abate¬ 
ment  of  the  proceeding  imless  otherwise 
directed  by  the  Secretary,  be  assigned 
to  any  other  Examiner;  and  (b)  the 
Chief  Hearing  Examiner  or  the  Acting 
Chief  Hearing  Examiner  may  act  on 
ancillary  matters,  such  as  requests  for 
extensions  of  time  and  requests  for  con¬ 
tinuances  without  the  case  being  assigned 
to  another  Examiner. 

§202.15  Prehearing  conferences. 

In  any  proceeding  in  which  it  ap¬ 
pears  that  such  procedure  will  expedite 
the  proceeding,  the  Examiner  may  re¬ 
quest  the  parties  or  their  counsel  to 
appear  at  a  conference  before  him 
to  consider:  (a)  the  simplification  of 
issues;  (b)  the  necessity  or  desirability 
of  amendments  to  pleadings;  (c)  the 
possibility  of  obtaining  stipulations  of 
fact  and  of  documents  which  will 
avoid  xmnecessary  proof;  (d)  the  lim¬ 
itation  of  the  number  of  experts  or 
other  witnesses;  and  (e)  such  other 
matters  as  may  expedite  and  aid  in  the 
disposition  of  the  proceeding.  No  tran¬ 
script  of  such  conference  shall  be  made, 
but  the  Examiner  shall  prepare  and  file 
for  the  record  a  written  summary  of  the 
action  taken  at  the  conference,  which 
shall  incorporate  any  written  stipula¬ 
tions  or  agreements  made  by  the  parties 
at  the  conference  or  as  a  result  of  the 
conference.  If  the  circumstances  are 
such  that  a  conference  is  impracticable, 
the  Examiner  may  request  the  parties 
to  correspond  with  him  for  the  purpose 
of  accomplishing  any  of  the  objects  set 
forth  in  this  section.  The  Examiner 
shall  forward  copies  of  letters  and  docu¬ 
ments  to  the  parties  as  the  circumstances 
require.  Correspondence  in  such  negotia¬ 
tions  shall  not  be  a  part  of  the  record, 
but  the  Examiner  shall  submit  a  written 
summary  for  the  record  if  any  action  is 
taken. 

§  202.16  Motions  and  requests. 

§  202.16-1  General. 

All  motions  and  requests  shall  be  filed 
with  the  Hearing  Clerk,  unless  made 
during  the  course  of  an  oral  hearing,  in 
which  case  they  may  be  stated  orally 
and  made  a  part  of  the  transcript.  The 
Examiner  is  authorized  to  rule  up>on  all 
motions  and  requests  filed  or  made  prior 
to  the  filing  of  his  report  with  the  Hear¬ 
ing  Clerk  as  hereinafter  provided.  The 
Secretary  will  rule  upon  all  motions  and 
requests  filed  after  that  time. 

§202.16—2  Motions  entertained. 

Any  motion  will  be  entertained  except 
a  motion  to  dismiss  a  complaint  on  the 
pleadings.  All  motions  and  requests  con¬ 
cerning  the  sufficiency  of  the  complaint 
must  be  made  within  the  time  allowed 
for  filing  an  answer. 

§  202.16—3  (Contents. 

All  written  motions  and  requests  shall 
state  the  particular  order,  ruling,  or 
action  desired  and  the  grounds  therefor. 

§  202.16—4  Answers  to  motions  and  re¬ 
quests. 

Within  15  days  after  service  of  any 
written  motion  or  request,  or  within  any 


longer  period  fixed  by  the  Secretary  or 
Examiner,  the  opposing  party  shall  file 
an  answer  to  the  motion  or  request  or 
shall  be  deemed  to  have  no  objection  to 
the  granting  of  the  relief  asked  for  in 
the  motion  or  request.  Unless  permitted 
by  the  Secretary  or  Examiner,  the 
complainant  shall  have  no  right  to  reply 
to  the  answer. 

§  202.16—5  Certifiration  lo  Secretary. 

The  submission  or  certification  of  any 
motion,  request,  objection  or  other  ques¬ 
tion  to  the  Secretary  prior  to  the  time 
when  the  Examiner’s  Reconunended  De¬ 
cision  is  filed  with  the  Hearing  Clerk 
shall  be  in  the  discretion  of  the  Exam¬ 
iner,  except  as  provided  in  this  section. 
The  Examiner  may  either  rule  upon  or 
certify  the  motion,  request,  objection,  or 
other  question,  but  not  both. 

§  202.17  Procedure  upon  failure  to  re¬ 
quest  oral  hearing  or  waiver  of  oral 
hearing. 

§  202.17-1  General. 

Failure  to  request  an  oral  hearing 
within  the  time  allowed  for  the  filing  of 
the  answer  shall  constitute  a  waiver  of 
such  hearing.  Except  as  provided  in 
§  202.18,  upon  such  failure  to  request  an 
oral  hearing,  or  upon  express  waiver  of 
such  hearing,  by  the  parties,  the  parties 
shall  have  a  period  of  20  days  from  the 
final  date  for  filing  the  answer  in  which 
to  file  sworn  statements  or  affidavits  in 
support  of  their  respective  positions. 
Within  a  reasonable  time  thereafter,  the 
Examiner  shall  issue  his  Recommended 
Decision,  which  shall  be  served  upon 
the  parties  in  the  manner  provided  in 
§  202.27:  Provided,  however,  'Ifiiat  if  such 
sworn  statements  or  affidavits  raise  any 
material  issue  of  fact,  the  Examiner  may 
afford  the  parties  an  opportimity  to  sub¬ 
mit  sworn  statements  or  affidavits  in 
reply  or  supplemental  thereto  or  he  may 
set  the  matter  down  for  an  oral  hearing 
with  resi>ect  to  such  material  issues  of 
fact.  In  the  event  the  matter  is  set  down 
for  oral  hearing,  the  rules  in  §  202.19 
shall  be  applicable. 

§  202.17—2  Exceptions  to  Examiner's 
Re<*ommended  Decision. 

Within  20  days  after  service  of  the 
Examiner’s  Recommended  Decision,  the 
parties  may  take  exception  to  any  mat¬ 
ter  set  out  in  such  report,  and  in  such 
case  shall  file  exceptions  in  writing  with 
the  Hearing  Clerk  suggesting  corrected 
findings  of  fact,  conclusions,  or  order.  A 
party  may  file  a  brief  in  support  of  any 
exceptions  or  objections  which  he  may 
file.  A  p>arty,  if  he  files  exceptions,  shall 
state  in  writing  whether  he  desires  to 
make  an  oral  argument  thereon  before 
the  Secretary  in  the  manner  provided  in 
§  202.23;  otherwise  he  shall  be  deemed  to 
have  waived  such  orjd  argument. 

§  202.17—3  Final  order. 

As  soon  as  practicable  after  the  expira¬ 
tion  of  the  period  for  filing  exceptions 
and  briefs,  or,  in  case  oral  argument  is 
had,  as  soon  as  practicable  thereafter, 
the  Secretary  shall  issue  his  final  deci¬ 
sion  and  order,  including  his  ruling  on 
any  exceptions  filed  by  the  parties.  The 


order  shall  be  served  upon  the  parties 
in  the  manner  provided  in  §  202.27. 

§  202.18  Procedure  upon  admission  of 
facts. 

§  202.18-1  General. 

Failure  to  file  an  answer  shall  consti¬ 
tute  an  admission  of  all  the  material 
allegations  of  fact  contained  in  the  com¬ 
plaint.  The  admission,  in  the  answer  or 
by  failure  to  file  an  answer,  of  all  the 
material  allegations  of  fact  contained  in 
the  complaint,  shall  constitute  a  waiver 
of  oral  hearing.  Upon  such  admission  of 
facts,  the  Examiner,  without  further  pro¬ 
cedure  or  hearing,  shall  issue  his  Recom¬ 
mended  Decision,  in  which  he  shall  adopt 
as  his  proposed  findings  of  fact  the  ma¬ 
terial  facts  alleged  in  the  complaint.  The 
Examiner’s  Recommended  Decision  shall 
be  served  upon  the  parties  in  the  manner 
provided  in  §  202.27. 

§  202.18—2  Exceptions  to  Examiner's 
report. 

Within  10  days  after  service  of  the  Ex¬ 
aminer’s  Recommended  Decision,  parties 
may  take  exception  to  any  matter  set 
out  in  such  Recommended  Decision,  and 
in  such  case  shall  file  exceptions  in 
writing  with  the  Hearing  Clerk  suggest¬ 
ing  corrected  findings  of  fact,  conclu¬ 
sions,  or  order.  A  party  may  file  a  brief 
in  support  of  any  exceptions  or  objec¬ 
tions  which  he  may  file.  A  party,  if  he 
files  exceptions,  shall  state  in  writing 
whether  he  desires  to  make  an  oral  ar¬ 
gument  thereon  before  the  Secretary  in 
the  manner  provided  in  §  202.23;  other¬ 
wise  he  shall  be  deemed  to  have  v/alved 
such  oral  argument. 

§202.18—3  Final  order. 

As  soon  as  practicable  after  the  expi¬ 
ration  of  the  period  for  filing  exceptions 
and  briefs,  or,  in  case  oral  argument  is 
had,  as  soon  as  practicable  thereafter, 
the  Secretary  shall  issue  his  final  deci¬ 
sion  and  order,  including  his  ruling  on 
any  exceptions  filed  by  the  parties.  The 
decision  and  order  shall  be  served  upon 
the  parties  in  the  manner  provided  in 
§  202.27. 

§  202.19  Procedure  upon  request  for  an 
oral  hearing. 

§  202.19—1  Time  and  place  of  hearing. 

If  and  when  the  proceeding  has 
reached  the  stage  where  an  oral  hearing 
is  to  be  held,  the  Examiner,  giving  care¬ 
ful  consideration  to  the  convenience  of 
the  parties,  shall  set  a  time  and  place  of 
hearing  and  shall  file  with  the  Hearing 
Clerk  a  notice  stating  the  time  and  place 
of  hearing.  If  any  change  in  the  time  or 
place  of  the  hearing  is  made,  the  Exam¬ 
iner  shall  file  with  the  Hearing  Clerk  a 
notice  of  such  change,  v;hich  notice  shall 
be  served  upon  the  parties,  unless  it  is 
made  during  the  course  of  an  oral  hear¬ 
ing  and  made  a  part  of  the  transcript. 

§  202.19—2  Appearances. 

(a)  Representation.  The  parties  may 
appear  in  person  or  by  counsel  or  other 
representative.  Parties  who  appear  in 
person  and  persons  who  appear  as  coim- 
sel  or  in  a  representative  capacity  must 
conform  to  the  standards  of  ethical 
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conduct  required  of  practitioners  before 
the  courts  of  the  United  States.  When¬ 
ever  the  Secretary  finds,  after  notice  and 
opportunity  for  hearing,  that  a  person, 
who  is  acting  or  has  acted  as  counsel  or 
representative  for  another  person  in  any 
proceeding  before  the  Secretary,  is  unfit 
to  act  as  such  representative  or  counsel, 
he  will  order  that  such  person  be  pre¬ 
cluded  from  acting  as  coimsel  or  repre¬ 
sentative  in  any  proceeding  imder  the 
Act.  The  procedure  in  such  case  will  be 
governed  by  the  applicable  provisions  of 
this  part. 

(b)  Failure  to  appear.  If  any  party  to 
the  proceeding,  after  being  duly  notified, 
fails  to  appear  at  the  hearing,  he  shall 
be  deemed  to  have  waived  the  right  to  an 
oral  hearing  in  the  proceeding.  In  the 
event  that  a  party  appears  at  the  hear¬ 
ing  and  no  party  appears  for  the  oppos¬ 
ing  side,  the  party  who  is  present  shall 
have  an  election  whether  to  present  his 
evidence,  in  whole  or  in  part,  in  the  form 
of  affidavits  or  by  oral  testimony  before 
the  Examiner.  Failure  to  appear  at  a 
hearing  shall  not  be  deem^  to  be  a 
waiver  of  the  right  to  be  served  with  a 
copy  of  the  Examiner’s  Recommended 
Decision  and  to  file  exceptions  and  make 
oral  argument  before  the  Secretary  with 
respect  thereto,  in  the  manner  provided 
in  §§  202.19-8  and  202.23. 

§  202.19—3  Order  of  proceeding. 

Except  as  may  be  determined  other¬ 
wise  by  the  Examiner,  the  complainant 
shall  proceed  first  at  the  hearing. 

§  202.19—4  Evidence. 

(a)  General.  The  testimony  of  wit¬ 
nesses  at  the  hearing  shall  be  upon  oath 
or  affirmation  and  subject  to  cross-ex¬ 
amination.  Any  witness  may,  in  the  dis¬ 
cretion  of  the  Examiner,  be  examined 
separately  and  apart  from  all  other  wit¬ 
nesses  except  those  who  may  be  parties 
to  the  proceeding.  The  Examiner  shall 
admit  all  relevant  and  material  evidence, 
except  evidence  which  is  unduly 
repetitious. 

(b)  Objections.  If  a  party  objects  to 
the  admission  or  rejection  of  any  evi¬ 
dence  or  the  limitation  of  the  scope  of 
any  examination  or  cross-examination, 
he  shall  state  briefly  the  grounds  for  such 
objection,  whereupon  an  automatic  ex¬ 
ception  will  follow  if  the  objection  is 
overruled  by  the  Examiner.  Only  objec¬ 
tions  made  before  the  Examiner  may 
be  subsequently  relied  upon  in  the 
proceeding. 

(c)  Depositions.  The  deposition  of  any 
witness  shall  be  admitted  in  the  manner 
provided  in  and  subject  to  the  provisions 
of  §  202.20. 

(d)  Records  of  the  Department.  A  true 
copy  of  every  written  entry  in  the  records 
of  the  Department  made  by  an  officer  or 
employee  thereof  in  the  course  of  his 
official  duty  and  relevant  and  material  to 
the  issues  involved  in  the  hearing,  shall 
be  admissible  as  prima  facie  evidence  of 
the  facts  stated  therein,  without  the  pro¬ 
duction  of  such  officer  or  employee. 

(e)  Exhibits.  Except  where  the  Ex¬ 
aminer  finds  that  the  furnishing  of 
copies  is  impracticable,  copies  of  each 
exhibit,  in  addition  to  the  original,  shall 


be  filed  with  the  Examiner  for  the  use  of 
the  other  parties  to  the  proceeding.  A 
true  copy  of  an  exhibit  may,  in  the  dis¬ 
cretion  of  the  Examiner,  be  substituted 
for  the  original. 

(f)  Official  notice.  Official  notice  may 
be  taken  of  the  official  publications  of  the 
Department  and  other  Federal  agencies, 
of  such  matters  as  are  judicially  noticed 
in  the  courts  of  the  United  States,  and  of 
any  other  matter  of  technical  or  scientific 
fact  of  established  character:  Provided 
however,  That  the  parties  shall  be 
given  adequate  notice,  at  the  hear¬ 
ing  or  by  reference  in  the  Examiner’s 
Recommended  Decision  or  otherwise,  of 
matters  so  noticed,  and  shall  be  given 
adequate  opportunity  to  show  that  such 
facts  are  erroneously  noticed. 

(g)  Offer  of  proof.  Whenever  evidence 
is  excluded  from  the  record,  the  party 
offering  such  evidence  may  make  an  offer 
of  proof,  which  shall  be  included  in  the 
transcript.  The  offer  of  proof  for  ex¬ 
cluded  oral  testimony  shall  consist  of  a 
brief  statement  describing  the  nature  of 
the  evidence  excluded.  If  the  evidence 
consists  of  an  exhibit,  it  shall  be  inserted 
in  the  record  in  toto.  In  the  event  the 
Secretary  decides  that  the  Examiner’s 
ruling  in  excluding  the  evidence  was  er¬ 
roneous  and  prejudicial,  the  hearing  shall 
be  reopened  to  permit  the  taking  of  such 
evidence. 

§  202.19—5  Transcripts. 

(a)  Filing  and  certification.  Oral  hear¬ 
ings  shall  be  stenographically  reported 
and  transcribed.  As  soon  as  practicable 
after  the  close  of  the  hearing,  the  Ex¬ 
aminer  shall  cause  to  be  transmitted 
to  the  Hearing  Clerk  an  original  and 
two  copies  of  the  transcript  of  testi¬ 
mony  and  the  original  and  copies  of 
exhibits  introduced  or  offered  in  evi¬ 
dence  at  the  hearing.  He  shall  at¬ 
tach  to  the  original  transcript  of  the 
evidence  a  certification  stating  that 
the  transcript  is  a  true  transcript  of  the 
testimony  offered  or  received  at  the 
hearing,  except  in  such  particulars  as  he 
shall  specify,  and  that  the  exhibits 
transmitted  are  all  the  exhibits  offered 
or  introduced  at  the  hearing,  with  such 
exceptions  as  he  shall  specify.  A  copy  of 
such  certificate  shall  be  attached  to  each 
of  the  copies  of  the  transcript  of 
evidence. 

(b)  Ordering  copies.  Parties  to  the 
proceeding  or  other  persons  who  desire 
a  copy  of  the  transcript  of  the  hearing 
may  place  orders  at  the  close  of  the 
hearing  with  the  reporter  who  will  fur¬ 
nish  and  deliver  such  copies  directly  to 
the  purchaser  upon  payment  therefor  at 
the  rate  per  page  provided  by  the  con¬ 
tract  between  the  reporter  and  the 
purchaser. 

§  202.19—6  Proposed  findings  of  fuel, 
eonelnsions,  and  order. 

Within  such  time  as  the  Examiner 
may  prescribe,  each  party  may  file  with 
the  Hearing  Clerk  proposed  findings  of 
fact,  conclusions,  and  order,  based  solely 
on  the  record,  and  a  brief  in  support 
thereof.  A  copy  of  each  such  document 
filed  by  a  party  shall  be  served  upon  the 
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other  party  or  parties  in  the  manner 
provided  in  S  202.27. 

§  202.19—7  Examiner's  Recommended 
Decision. 

'The  Examiner,  within  a  reasonable 
time  after  the  termination  of  the  period 
allowed  to  the  parties  for  the  filing  of 
proposed  findings  of  fact,  conclusions, 
and  orders,  and  briefs  in  support  thereof, 
shall  prepare  on  the  basis  of  the  record 
and  shall  file  with  the  Hearing  Clerk,  his 
Recommended  Decision,  a  copy  of  which 
shall  be  served  upon  each  of  the  parties 
in  the  manner  provided  in  §  202.27. 

§  202.19—8  Exceptions;  olijeclions;  re¬ 
quests  for  oral  argument. 

(a)  Within  20  days  after  service  of  the 
Examiner’s  Recommended  Decision,  the 
parties  may  take  exception  to  any 
matter  set  out  in  such  report,  and 
in  such  case  shall  file  exceptions  in 
writing  with  the  Hearing  Clerk,  re¬ 
ferring  to  the  relevant  pages  of  the 
transcript,  and  suggesting  corrected 
findings  of  fact,  conclusions,  or  order. 
Within  the  same  period  of  time,  either 
party  may  file  with  the  Hearing  Clerk  a 
brief  statement  in  writing  concerning 
each  of  the  objections  taken  to  the  ac¬ 
tion  of  the  Examiner  at  the  hearing,  as 
set  out  in  §  202.19-4(b),  upon  which  the 
party  wishes  to  rely,  referring  where 
relevant,  to  the  pages  of  the  transcript. 
A  party  may  file  a  brief  in  support  of  any 
exceptions  or  objections  which  he  may 
fUe. 

(b)  A  party,  if  he  files  exceptions  or  a 
statement  of  objections,  shall  state  in 
writing,  whether  he  desires  to  make  an 
oral  argument  thereon  before  the  Secre¬ 
tary;  otherwise,  he  shall  be  deemed  to 
have  waived  such  oral  argument. 

§  202.19—9  Final  order. 

As  soon  as  practicable  after  the  expi¬ 
ration  of  the  period  for  filing  exceptions, 
objections,  and  briefs,  or,  in  case  oral 
argument  is  had,  as  soon  as  practicable 
thereafter,  the  Secretary  shall  issue  his 
final  decision  and  order,  including  his 
ruling  on  any  exceptions  or  objections 
filed  by  the  parties.  The  decision  and 
order  shall  be  served  upon  the  parties  in 
the  manner  provided  in  §  202.27. 

§  202.20  Depositions. 

(a)  Application  for  taking  deposition. 
Upon  the  application  of  a  party  to  the 
proceeding,  the  Examiner  may,  at  any 
time  after  the  filing  of  the  complaint, 
order  the  taking  of  testimony  by 
deposition.  The  application  shall  be  in 
writing  and  shall  be  filed  with  the  Hear¬ 
ing  Clerk  and  shall  set  forth:  (1)  The 
name  and  address  of  the  proposed 
deponent;  (2)  the  name  and  address  of 
the  person  (referred  to  in  this  section  as 
the  “officer”)  qualified  imder  the  rules 
in  this  part  to  take  depositions,  before 
whom  the  proposed  examination  is  to  be 
made;  (3)  the  proposed  time  and  place 
of  the  examination,  which  should  be  at 
least  15  days  after  the  date  of  the  mailing 
of  the  application;  and  (4)  the  reasons 
why  such  deposition  should  be  taken. 

(b)  Examiner’s  order  for  taking  depo¬ 
sition.  If  the  Examiner  is  satisfied  that 
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good  cause  for  taking  the  deposition  is 
present,  he  may  order  its  taking.  The 
order  shall  be  filed  with  the  Hearing 
Clerk  and  shall  be  served  upon  the  parties 
and  shall  state:  (1)  The  time  and  place 
of  examination  (which  shall  not  be  less 
than  15  days  after  the  filing  of  the 
order) ;  (2)  ttie  name  of  the  oCBcer  before 
whom  the  examination  is  to  be  made; 
and  (3)  the  name  of  the  deponent.  The 
officer  and  the  time  and  place  need  not 
be  the  same  as  those  suggested  in  the 
application. 

(c)  Qtmlifications  of  officer.  The  depo¬ 
sition  shall  be  made  before  the  Examiner, 
or  before  an  officer  authorized  by  the  law 
of  the  United  States  or  by  the  law  of  the 
place  of  the  examination  to  administer 
oaths,  or  before  an  officer  authorized  by 
the  Secretary  to  administer  oaths.  No 
deposition  shall  be  made  before  an  officer 
who  is  a  relative  (within  the  third  de¬ 
gree  by  blood  or  marriage),  employee, 
attorney,  or  counsel  of  any  party  or  who 
is  a  relative  (within  the  third  degree  by 
blood  or  marriage)  or  employee  of  any 
attorney  or  counsel  for  any  party  or  who 
is  financially  interested  in  the  result  of 
the  proceeding:  Provided,  however.  That 
an  officer  who  is  an  employee  of  the 
Department  and  is  not  a  relative  of  any 
such  party,  attorney,  or  counsel  may  take 
depositions  in  any  proceeding  under  the 
act. 

(d)  Procedure  on  examination.  The 
deponent  shall  be  examined  under  oath 
or  affirmation  and  shall  be  subject  to 
cross-examination.  The  testimony  of  the 
deponent  shall  be  recorded  by  the  officer 
or  by  some  person  under  his  direction 
and  in  his  presence.  In  lieu  of  oral  cross- 
examination,  parties  may  transmit  writ¬ 
ten  cross-interrogatories  to  the  officer 
prior  to  the  examination  and  the  officer 
shall  propound  such  cross-interroga¬ 
tories  to  the  deponent. 

The  applicant  must  arrange  for  the 
examination  of  the  witness  either  by  oral 
examination  or  by  written  interroga¬ 
tories.  If  it  is  found  by  the  Examiner, 
upon  the  protest  of  a  party  to  the  pro¬ 
ceeding,  that  such  party  has  his  resi¬ 
dence  and  his  place  of  business  more 
than  100  miles  from  the  place  of  tlie  ex¬ 
amination  and  that  it  would  constitute 
an  undue  hardship  upon  such  party  to  be 
represented  at  the  examination,  the  ap¬ 
plicant  will  be  required  to  conduct  the 
examination  by  means  of  interrogatories. 
When  the  examination  is  conducted  by 
means  of  interrogatories,  copies  of  the 
interrogatories  shall  be  served  upon  the 
other  parties  to  the  proceeding  at  least 
5  days  prior  to  the  date  set  for  the  exam¬ 
ination,  and  the  other  parties  shall  be 
afforded  an  opportimity  to  file  with  the 
officer  cross-interrogatories  at  any  time 
prior  to  the  time  of  the  examination. 

(e)  Signature  by  witness.  The  tran¬ 
script  of  the  deposition  shall  be  read  to 
or  by  the  deponent,  imless  such  reading 
is  waived  by  the  parties  and  the  depo¬ 
nent.  Any  changes  which  the  deponent 
wishes  to  make  shall  be  entered  upon  the 
deposition  by  the  officer,  with  a  state¬ 
ment  of  the  reasons  given  by  the  depo¬ 
nent  for  such  changes.  The  deposition 
shall  be  signed  by  the  deponent,  unless 
the  parties  by  stipulation  waive  such 


signing,  or  unless  the  deponent  is  ill  or 
cannot  be  found  or  refuses  to  sign.  If  the 
deponent  does  not  sign,  the  officer  shall 
sign  and  shall  state  on  the  record  the 
reason  why  the  deponent  did  not  sign. 
In  such  case  the  deposition  shall  be  as 
valid  as  though  signed  by  the  deponent, 
unless  the  Examiner  finds  that  the  reason 
given  by  the  deponent  for  his  refusal  to 
sign  requires  rejection  of  the  deposition 
in  whole  or  in  part. 

(f)  Certification  by  officer.  The  officer 
shall  certify  on  the  deposition  that  the 
deponent  was  duly  sworn  by  him  and 
that  the  deposition  is  a  true  record  of 
the  deponent’s  testimony.  He  shall  then 
securely  seal  the  deposition,  together 
with  two  copies  thereof,  in  an  envelope 
and  mail  the  same  by  registered  or  cer¬ 
tified  mail  to  the  Hearing  Clerk. 

(g)  Use  of  depositions.  A  deposition 
ordered  and  taken  in  accord  with  the 
provisions  of  this  section,  or  in  accord 
with  the  provisions  of  the  Rules  of  Civil 
Procedure  of  the  Courts  of  the  United 
States,  may  be  used  in  a  proceeding  un¬ 
der  the  act  if  the  Examiner  finds  that 
the  evidence  is  otherwise  admissible  and 
(1)  that  the  witness  is  dead;  or  (2)  that 
the  witness  is  at  a  greater  distance  than 
100  miles  from  the  place  of  hearing,  im¬ 
less  it  appears  that  the  absence  of  the 
witness  was  procured  by  the  party  offer¬ 
ing  the  deposition;  or  (3)  that  the  wit¬ 
ness  is  imable  to  attend  or  testify 
because  of  age,  sickness,  infirmity,  or 
imprisonment;  or  (4)  that  the  party  of¬ 
fering  the  deposition  has  endeavored  but 
has  been  unable  to  procure  the  attend¬ 
ance  of  the  witness  by  subpena;  or  (5)  in 
any  event,  upon  application  and  notice 
that  such  exceptional  circumstances 
exist  as  to  make  it  desirable,  in  the  in¬ 
terests  of  justice  and  with  due  regard  to 
the  importance  of  presenting  the  testi¬ 
mony  orally  before  the  Examiner,  to  al¬ 
low  the  deposition  to  be  used.  If  any  part 
of  a  deposition  is  put  in  evidence  by  a 
party,  any  other  party  may  require  the 
production  of  the  remainder,  or  any 
other  portion,  of  the  deposition. 

§  202.21  Siibpcnas. 

(a)  Issuance  of  subpenas.  The  attend¬ 
ance  of  witnesses  and  the  production  of 
documentary  evidence  from  any  place  in 
the  United  States  on  behalf  of  any  party 
to  the  proceeding  may,  by  subpena,  be 
required  at  any  designated  place  of  hear¬ 
ing.  Subpenas  may  be  issued  by  the  Sec¬ 
retary  or  by  the  Examiner,  upon  a  rea¬ 
sonable  showing  by  the  applicant  of  the 
grounds,  necessity,  and  reasonable  scope 
thereof. 

(b)  Application  for  subpena  duces 
tecum.  Subpenas  for  the  production  of 
documentary  evidence,  unless  issued  by 
the  Examiner  upon  his  own  motion,  shall 
be  issued  only  upon  a  verified  written  ap¬ 
plication.  Such  application  shall  specify, 
as  exactly  as  possible,  the  documents  de¬ 
sired  and  shall  show  their  competency, 
relevancy,  and  materiality  and  the  ne¬ 
cessity  for  their  production. 

(c)  Service  of  subpenas.  Subpenas 
may  be  served  (1)  by  a  U.S.  marshal  or 
his  deputy,  (2)  by  any  other  person 
who  is  not  less  than  18  years  of  age,  or 
(3)  by  registering  or  certifying  and  mail¬ 
ing  a  copy  of  the  subpena  addressed  to 


the  person  to  be  served  at  his  or  its  last 
known  residence  or  principal  place  of 
business.  Prcwf  of  service  may  be  made 
by  the  return  of  service  on  the  subpena 
by  the  UH.  marshal  or  his  deputy;  or,  if 
served  by  an  individual  other  than  a  U.S. 
marshal  or  his  deputy,  by  an  affidavit  of 
such  person  stating  that  he  personally 
served  a  copy  of  the  sulH>ena  upon  the 
person  named  therein;  or  if  the  service 
was  by  registered  or  certified  mail,  by  an 
affidavit  made  by  the  person  mailing  the 
subpena  that  it  was  mailed  as  provided 
herein  and  by  the  signed  return  post 
office  receipt:  Provided  however.  That 
where  the  subpena  is  issued  on  behalf  of 
the  Secretary,  the  return  receipt  without 
an  affidavit  of  mailing  shall  be  sufficient 
proof  of  service.  In  making  personal 
service,  the  person  making  service,  shall 
leave  a  copy  of  the  subi)ena  with  the 
person  subpenaed;  the  original,  bearing 
or  accompanied  by  the  required  proof  of 
service,  shall  be  returned  to  the  official 
who  issued  the  same. 

§  202.22  Fees  of  witnesses. 

Witnesses  summoned  before  the  Ex¬ 
aminer  or  the  Secretary  shall  be  paid  the 
same  fees  and  mileage  that  are  paid  wit¬ 
nesses  in  the  courts  of  the  United  States, 
and  witnesses  whose  depositions  are 
taken,  and  the  persons  taking  the  same, 
shall  be  entitled  to  the  same  fees  as  are 
paid  for  like  services  in  the  courts  of  the 
United  States.  Pees  shall  be  paid  by  the 
party  at  whose  instance  the  witness  ap¬ 
pears  or  the  deposition  is  taken. 

§  202.23  Argument  before  Secretary. 

§  202.23—1  Request  for  oral  argument; 
waiver. 

Unless  a  party  has  included  in  his  ex¬ 
ceptions  or  objections  a  request  for  oral 
argument  or  has  filed  a  separate  request 
for  argument  prior  to  the  expiration  of 
the  last  date  for  filing  such  exceptions  or 
objections,  he  shall  be  deemed  to  have 
waived  his  right  to  such  oral  argument. 
§  202.23-2  Briefs. 

The  parties  may,  with  the  consent  of 
the  Secretary,  file  w'ritten  briefs  either 
in  addition  to  oral  argument  or  in  lieu 
thereof. 

§  202.23—3  Scope  of  argument. 

Except  where  the  Secretary  determines 
that  argument  on  additional  issues  would 
be  helpful,  argument,  whether  oral  or 
on  brief,  shall  be  limited  to  the  issues 
raised  by  the  exceptions  and  statement 
of  objections.  If  the  Secretary  deter¬ 
mines  that  additional  issues  should  be 
argued,  counsel  for  the  parties  shall  be 
given  reasonable  notice  of  such  deter¬ 
mination,  so  as  to  permit  preparation  of 
adequate  argument  on  all  the  issues  to  be 
argued. 

§  202.24  Ex  parte  discussion. 

At  no  stage  of  the  proceeding  between 
its  institution  and  the  issuance  of  the 
order  shall  the  Secretary  discuss  ex  parte 
the  merits  of  the  proceeding  with  any 
person  who  Is  connected  with  the  pro¬ 
ceeding  in  an  advocative  or  in  an  in¬ 
vestigative  capacity,  or  with  any  repre¬ 
sentative  of  such  person:  Provided,  how~ 
ever.  That  the  Secretary  may  discuss  the 
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merits  of  the  case  with  such  a  person  If 
all  parties  to  the  proceeding,  or  their 
representatives,  have  been  given  an 
opportunity  to  be  present.  Any  memo¬ 
randum  or  other  commimication  ad¬ 
dressed  to  the  Secretary,  during  the 
pendency  of  the  proceeding,  and  re¬ 
lating  to  the  merits  thereof,  by  or 
on  behalf  of,  any  party  shall  be  re¬ 
garded  as  argument  made  in  the  pro¬ 
ceeding  and  shall  be  filed  with  the  Hear¬ 
ing  Clerk.  A  copy  thereof  shall  be  served 
upon  the  other  party  or  parties  in  the 
manner  provided  in  §  202.27,  and  opp>or- 
tunity  will  be  given  the  other  party  or 
parties  to  file  a  reply  thereto. 

§  202.25  Petitions  for  reopening  hear¬ 
ing;  for  rehearing  or  reargiinient  of 
proceeding;  or  for  reconsideration  of 
order. 

§  202.25—1  Petition  requisite. 

(a)  Filing:  service.  An  application  for 
reopening  the  hearing  to  take  further 
evidence,  or  for  rehearing  or  reargument 
of  the  proceeding,  or  for  reconsideration 
of  the  order,  must  be  made  by  petition  to 
the  Secretary  filed  with  the  Hearing 
Clerk.  A  copy  thereof  shall  be  served 
upon  the  other  party  or  parties  in  the 
manner  provided  in  §  202.27.  Every  such 
petition  must  state  specifically  the 
groimds  relied  upon. 

(b)  Petition  to  reopen  hearing.  A  peti¬ 
tion  to  reopen  a  hearing  to  take  further 
evidence  may  be  filed  at  any  time  prior 
to  the  issuance  of  the  final  order.  Every 
such  petition  shall  state  briefly  the 
nature  and  purpose  of  the  evidence  to  be 
adduced,  shall  show  that  such  evidence 
is  not  merely  cumulative,  and  shall  set 
forth  a  good  reason  why  such  evidence 
was  not  adduced  at  the  hearing. 

(c)  Petition  to  rehear  or  reargue  pro¬ 
ceeding,  or  to  reconsider  order.  A  petition 
to  rehear  or  reargue  the  proceeding  or  to 
reconsider  the  order  shall  be  filed  within 
15  days  after  the  date  of  the  service  of 
the  order.  Every  such  petition  must  state 
specifically  the  matters  claimed  to  have 
been  erroneously  decided  and  alleged 
errors  must  be  briefly  stated. 

§  202.2.5—2  Procedure  for  disposition  of 
petitions. 

Within  20  days  following  the  service 
of  any  petition  provided  for  in  this 
§  202.25,  the  other  party  or  parties  to  the 
proceeding  shall  file  with  the  Hearing 
Clerk  an  answer  thereto.  As  soon  as 
practicable  thereafter,  the  Secretary 
shall  annoimce  his  decision  whether  to 
grant  or  to  deny  the  petition.  Unless  the 
Secretary  shall  determine  otherwise,  op¬ 
eration  of  the  order  shall  not  be  stayed 
pending  the  decision  to  grant  or  to  deny 
the  petition.  In  the  event  that  any  such 
petition  is  granted  by  the  Secretary,  the 
applicable  rules  of  practice,  as  set  out 
elsewhere  herein,  shall  be  followed.  A 
person  filing  a  petition  under  this  section 
shall  be  regarded  as  the  moving  party  or 
complainant,  although  he  shall  be  re¬ 
ferred  to  as  the  complainant  or  respond¬ 
ent,  depending  upon  his  designation  in 
the  original  proceeding. 


§  202.26  Filing  documents. 

All  documents  or  papers  required  or 
authorized  to  be  filed,  except  as  pro¬ 
vided  otherwise  in  the  rules  in  this  Part, 
shall  be  filed  with  the  Hearing  Clerk 
in  triplicate:  Provided  however.  That, 
where  there  are  more  than  two  parties  to 
the  proceeding,  a  sufficient  number  of 
copies  shall  be  filed  so  as  to  provide 
copies  for  service  upon  all  parties  to  the 
proceeding. 

§  202.27  .Service. 

Copies  of  all  documents  or  papers,  re¬ 
quired  or  authorized  by  the  rules  in  this 
Part  to  be  served  on  any  party  to  a  pro¬ 
ceeding,  slrall  be  served  by  the  Hear¬ 
ing  Examiner,  Hearing  Clerk,  or  some 
other  employee  of  the  United  States. 
Except  as  is  provided  otherwise  by  the 
rules  in  this  Part,  service  shall  be  made 
either:  (1)  by  delivering  a  copy  of  the 
document  or  paper  to  the  individual  to 
be  served,  or  to  a  member  of  the  part¬ 
nership  to  be  served,  or  to  the  president, 
secretary,  or  other  executive  officer  or 
any  director  of  the  corporation,  orga¬ 
nization,  or  association  to  be  served,  or 
to  the  attorney  or  agent  of  record  of 
such  individual,  partnership,  corpora¬ 
tion.  organization,  or  association;  (2)  by 
leaving  a  copy  of  the  document  or  paper 
at  the  principal  office  or  place  of  busi¬ 
ness  of  such  individual,  partnership, 
corporation,  organization,  or  association, 
or  of  his  or  its  attorney  or  agent  of 
record;  or  (3)  by  registering  or  certify¬ 
ing  and  mailing  a  copy  of  the  document 
or  paper,  addressed  to  such  individual, 
partnership,  corporation,  organization, 
or  association,  or  to  his  or  its  attorney 
or  agent  of  record,  at  his  or  its  last 
known  principal  office  or  place  of  busi¬ 
ness.  Proof  of  service  hereunder  shall 
be  made  by  the  affidavit  of  the  person 
who  actually  made  the  service :  Provided, 
however.  That  if  the  service  is  made  by 
registered  or  certified  mail,  proof  of  serv¬ 
ice  shall  be  made  by  the  return  post  office 
receipt.  The  affidavit  or  post  office  re¬ 
ceipt  contemplated  hereby  shall  be  filed 
with  the  Hearing  Clerk  and  the  fact  of 
filing  thereof  shall  be  noted  in  the  record 
of  the  proceeding. 

§  202.28  Cuinpiiluliun  of  time. 

Saturdays,  Sundays,  and  holidays  shall 
be  included  in  computing  the  time 
allowed  for  the  filing  of  any  document 
or  paper:  Provided,  however.  That  when 
such  time  expires  on  a  Saturday,  Sunday, 
or  a  legal  holiday  (Federal  or  State), 
such  period  shall  be  extended  to  include 
the  next  following  business  day. 

§  202.29  Extension  of  lime. 

The  time  for  the  filing  of  any  docu¬ 
ment  or  pap>er  required  or  authorized 
under  the  rules  in  this  part  to  be  filed 
may  be  extended  by  the  Examiner  (be¬ 
fore  the  Examiner’s  (Recommended  De¬ 
cision  is  filed) ,  or  by  the  Secretary  (after 
the  Examiner’s  (Recommended  Decision 
is  filed),  if  request  f6r  such  extension 
of  time  is  made  prior  to  or  on  the  final 
date  allowed  for  such  filing,  and  if  in 
the  judgment  of  the  Examiner  or  the 


Secretary,  as  the  case  may  be,  after  no¬ 
tice  to  and  consideration  of  the  views  of 
the  other  party,  when  practicable,  there 
is  good  reason  for  the  extension. 

Subpart  C — Rules  Applicable  to  Other 
Proceedings 

§  202.40  Proceedings  prior  to  reporting 
for  criminal  prosecution. 

The  Director  shall,  before  any  viola¬ 
tion  of  this  act  is  reported  to  any  U.S. 
attorney  for  institution  of  a  criminal 
proceeding,  notify  the  person  against 
whom  such  proceeding  is  contemplated 
that  action  is  contemplated,  inform  him 
regarding  the  facts  involved,  and  afford 
him  an  opportunity  to  present  his  views, 
either  orally  or  in  writing,  with  regard 
to  such  contemplated  proceeding.  Notice 
shall  be  served  upon  such  person  in  the 
manner  provided  in  section  202.27  of 
this  part.  If  the  person  desires  to  ex¬ 
plain  the  transaction  or  otherwise  to 
present  his  views,  he  shall  file  with 
the  Director,  within  20  days  after 
the  service  of  the  notice,  an  answer, 
in  duplicate,  signed  by  him  or  by  his  at¬ 
torney,  or  shall  request,  within  the  20 
days,  an  opportunity  to  express  his  views 
orally.  The  request  shall  be  embodied  in 
a  writing  signed  by  the  person  or  by  his 
attorney  or  agent.  Such  opportunity  to 
present  his  views  orally  shall  be  afforded 
at  a  time  and  place  to  be  designated  by 
the  Director  and  it  shall  be  given  within 
a  time  not  to  exceed  10  days  after  the 
date  of  the  filing  of  the  request  therefor. 

§202.41  Notice  and  hearing  prior  to 
promulgation  of  rules  and  regula¬ 
tions. 

Prior  to  the  promulgation  of  any  rule 
or  regulation  contemplated  by  section  402 
of  the  Act  (7  U.S.C.  1592) ,  notice  shall  be 
given  by  publication  in  the  Federal  Reg¬ 
ister  of  intention  to  promulgate  such 
rule  or  regulation  and  of  the  time  and 
place  of  a  public  hearing  to  be  held  with 
reference  thereto.  Such  hearings  shall  be 
conducted  by  the  Director  or  by  such 
employee  or  employees  of  the  Depart¬ 
ment  of  Agriculture  as  may  be  designated 
to  preside  thereat,  except  that  hearings 
with  respect  to  rules  or  regulations  con¬ 
templated  by  section  402(b)  of  the  Act 
relating  to  title  III  of  the  Act  (Foreign 
Commerce),  shall  be  conducted  by  the 
Secretary  of  the  Treasury  and  the  Sec¬ 
retary  of  Agriculture,  acting  jointly  or 
separately,  or  by  such  employee  or  em¬ 
ployees  of  the  Department  of  Agriculture 
or  the  Department  of  the  Treasury  as 
may  be  designated  to  preside  thereat. 
The  presiding  officer  shall  conduct  the 
hearing  in  an  orderly  and  informal  man¬ 
ner,  according  to  such  procedure  as  he 
may  announce  at  the  commencement  of 
the  hearing.  Any  rule  or  regulation  pro¬ 
mulgated  under  section  402  of  the  Act 
shall  become  effective  on  the  data  fixed 
in  the  promulgation,  which  date  shall  be 
not  less  than  30  days  after  publication 
in  the  Federal  Register.  Any  rule  or  reg¬ 
ulation  may  be  amended  or  revoked  in 
the  same  manner  as  is  provided  for  its 
promulgation. 
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§  202.42  Publication  of  judgments,  set¬ 
tlements,  and  orders. 

After  judgment  or  settlement,  or  the 
issuance  cf  a  cease  and  desist  order,  in 
any  case  or  proceeding  arising  under  this 
Act,  notice  thereof  containing  any  in¬ 
formation  pertinent  to  the  judgment  or 
settlement  or  the  issuance  of  the  cease 
and  desist  order,  shall  be  given  by  issu¬ 
ing  a  press  release  or  by  such  other 
media  as  the  Administrator  of  the  Con¬ 
sumer  and  Marketing  Service  may  des¬ 
ignate  from  time  to  time. 

§202.43  Pro<'ooding8  under  section 
302(a)  to  show  cause  wliy  seed  or 
screenings  sliould  he  admitted  into 
the  United  States. 

When  seed  or  screenings  have  been 
refused  admission  into  the  United  States 
under  the  Act  or  the  joint  regulations 
promulgated  thereunder,  the  owner  cr 
consignee  of  such  seed  or  screenings  may 
submit  a  request  to  the  Director  for  a 
hearing  in  which  he  may  show  cause,  if 
any  he  have,  why  such  seed  or  screenings 
should  be  admitted.  Request  for  such 
hearing  shall  be  embodied  in  a  w'riting 
signed  by  the  owner  or  consignee  or  by 


his  attorney  or  agent.  The  Director  shall 
thereupon  fix,  and  notify  the  owner  or 
consignee  of,  the  time  when  and  place 
at  which  the  hearing  will  be  held.  The 
hearing  shall  be  conducted  in  an  orderly 
and  informal  manner  by  the  Director  or 
by  a  presiding  officer  duly  designated 
by  him,  and  it  shall  be  governed  by  such 
rules  of  procedure  as  the  presiding  officer 
shall  announce  at  the  opening  of  the 
hearing.  The  determination  as  to  whether 
the  seed  or  screenings  may  be  admitted 
into  the  United  States  shall  be  made  by 
the  Administrator  of  the  Consumer  and 
Marketing  Service,  within  a  reasonable 
time  after  the  close  of  the  hearing,  and 
the  owner  or  consignee  of  the  seed  or 
screenings  who  requested  the  hearing 
and  the  Secretary  of  the  Treasury  shall 
be  duly  notified  as  to  such  determination. 

§  202.44  Procoodinps  umlrr  section 
305(b)  to  determine  wbetlier  foreign 
alfalfa  or  red  clover  seed  is  not 
adapted  for  general  agricultural  use 
in  the  United  States. 

The  public  hearings  which  .shall  be 
held  from  time  to  time  for  the  ptirpose 
of  determining  whether  seed  of  alfalfa 


or  red  clover  from  any  foreign  country 
or  region  is  not  adapted  for  general 
agricultural  use  in  the  United  States 
shall  be  conducted  by  the  Director,  or 
by  a  presiding  officer  duly  designated  by 
him.  Such  hearings  shall  be  conducted 
in  an  orderly  and  Informal  manner  in 
accordance  with  such  procedure  as  the 
presiding  officer  shall  announce  at  the 
opening  of  each  hearing.  The  Adminis¬ 
trator  of  the  Consumer  and  Marketing 
Service  shall,  within  a  reasonable  time 
after  the  close  of  the  public  healing, 
make  and  publish  his  determination  as 
to  whether  the  said  seed  is  adapted  for 
general  agricultural  use  in  the  United 
States.  Publication  of  the  determination 
shall  be  made  in  the  Federal  Register, 
and  through  such  other  media  as  the  said 
Administrator  may  deem  appropriate. 

Done  at  Washington,  D.C.,  this  21st 
day  of  January  1971,  effective  30  days 
after  publication  hereof  in  the  Federal 
Register. 

John  C.  Blum, 
Deputy  Administrator. 

Regulatory  Programs. 
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